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MEMORANDUM OPI NI ON
MARVEL, Judge: This case is before the Court on
respondent’'s notion for summary judgnent filed pursuant to Rule

121.1

1Al section references are to the Internal Revenue Code in
effect for the years at issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure. For conveni ence, al
(conti nued. ..)



Backgr ound

In his notice of deficiency dated March 5, 1997, respondent
determ ned the follow ng deficiencies in incone tax and an
addition to tax:

Addition to tax

Year Defi ci ency sec. 6651(a) (1)
1991 $50, 118 1$14, 107
1993 23, 700 ---

The first page of the notice of deficiency shows an
addition to tax under sec. 6651(a)(1l) with respect to 1993, not
1991. However, our review of the notice inits entirety reveals
that the determ nation regarding the addition to tax was nmade
with respect to 1991. In his notion for sunmary judgnent,
respondent confirmed that a typographical error was made in the
notice, and that the addition to tax was determ ned with respect
to 1991.

Petitioners filed a tinely petition and desi gnated Los
Angel es, California, as the place of trial. Petitioners resided
in Carson, California, on the date their petition was fil ed.

Ref erences to petitioner are to Agapito Fajardo.
On Novenber 26, 1997, respondent's counsel sent petitioners

a Branerton letter, see Branerton Corp. v. Comm ssioner, 61 T.C

691 (1974), advising themof the Court's policies and
requi renents regarding i nformal exchange of docunentation and
stipulation of facts and inviting petitioners to attend a

conference for that purpose on Decenber 19, 1997. Petitioners

Y(...continued)
nonet ary anmounts have been rounded to the nearest dollar.
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did not attend the conference or otherwi se respond to the letter
fromrespondent's counsel. Respondent's counsel nailed a second
Branerton letter on January 16, 1998, which repeated the sane
information regarding the Court's policies and requirenents
regardi ng discovery. The second letter invited petitioners to
nmeet with respondent's counsel on January 30, 1998, at 2 p.m
The second | etter encouraged petitioners to contact respondent's
counsel by tel ephone to reschedul e the January 30 neeting if they
could not attend on that date. Petitioners failed to attend the
proposed conference or otherwise to respond to the second letter.

On April 8, 1998, notice was served on the parties that the
case was cal endared for trial during the Los Angeles, California,
trial session beginning Septenber 8, 1998. Attached to the
notice was a copy of the Court's Standing Pre-Trial Order,
advising the parties of the Court's policies and requirenents
regardi ng di scovery, stipulations of fact, and other pretrial
matters and ordering the parties to conply wth those
requirenents.

On April 27, 1998, respondent’'s counsel mailed petitioners a

third Branerton letter, requesting that petitioners contact

counsel for respondent by tel ephone to schedule a neeting. As
with the previously schedul ed conferences, the stated purpose of
the neeting was to di scuss docunentation and ot her evidence so

that the parties could begin to develop a stipulation of facts



and conply with the Court's policies and requirenments regarding
pretrial preparation. Petitioners did not respond to this
letter.

On June 5, 1998, respondent served petitioners with requests
for adm ssion pursuant to Rule 90. The requested adm ssions were
as follows:

1. For the 1991 and 1993 taxabl e years
petitioners are not entitled to dependency exenptions
in the amounts of $10, 750.00 and $9, 400. 00,
respectively.

2. For the 1991 and 1993 taxable years
petitioners are not entitled [to] * * * deductions for
Schedul e C expenses in the anounts of $86,560. 00 and
$21, 140. 00, respectively.

3. In 1991 petitioners received a taxable
distribution froman I.R A in the amount of $1,121. 00.
Petitioners failed to report this itemon their 1991
return.

4. For the 1991 and 1993 taxable years
petitioners are not entitled to deductions for rental
expenses in the amounts of $36,944.00 and $30, 440. 00,
respectively.

5. For the 1991 and 1993 taxabl e years
petitioners are not entitled to item zed deductions in
t he anpbunts of $28,594. 00 and $35, 925. 00, respectively.

6. For the 1991 taxable [year], petitioners are
not entitled to an additional deduction for exenptions
in the anmount of $2, 064. 00.

7. The petitioners are liable for the failure to
timely file penalty, pursuant to Internal Revenue Code
("I 'R C ") section 6651(a)(1) for the 1991 taxable
year.



Petitioners failed to respond as required by Rule 90 and,
consequently, the requested findings were deened adm tted
pursuant to Rule 90(c). The deened adm ssions essentially
concede petitioners' case.

On July 27, 1998, respondent filed his notion for summary
j udgnent, together with a nmenorandum of |aw in support thereof.
In his notion, respondent requests that summary judgnent be
granted as to the deficiencies and addition to tax set forth in
the notice of deficiency. Respondent alleges that the
concessi ons deened admtted under Rule 90(c) establish that there
i's no genuine dispute of material fact, and that a decision in
favor of respondent nay be entered as a matter of |aw.

On July 28, 1998, the Court ordered petitioners to file a
response to respondent's notion for sumrary judgnent on or before
August 13, 1998. Petitioners did not file a response.

At the cal endar call on Septenber 8, 1998, this case was
call ed, and petitioner appeared on his own behalf. In response
to the Court's questions regarding his failure to respond to the
Branerton letters and to conply with the Court's Standing Pre-
Trial Order, petitioner explained that he had separated fromhis
wi fe, had changed job |ocations, and was dependent upon his wfe

to inform hi mwhen he received mail at his Carson, California,
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mai | i ng address.? Petitioner informed the Court that he intended
to confer wwth respondent’'s counsel regarding stipulations and
requested that the case be recalled so that he m ght do so. The
Court granted his request, directed the parties to neet and
revi ew what ever docunments and information petitioner wanted to
present, and ordered that the case be recalled for a report
and/or trial on Septenber 14, 1998.

On Septenber 14, 1998, the case was recalled. Neither of
petitioners appeared. Respondent's counsel reported that
petitioner had nmet with respondent's counsel on Friday, Septenber
11 and on Sunday, Septenber 13. On Septenber 11, petitioner did
not have any docunentation with him despite several earlier
requests that he produce whatever docunents he had to support his
return positions and despite the Court's Standing Pre-Tri al
Order, which required the parties to exchange docunents at | east
15 days before the beginning of the trial session. On Septenber
13, petitioner finally presented sone docunentation purporting to
denonstrate his entitlenent to the deductions and exenptions at
issue in this case. According to respondent's counsel, sone of
the docunents were clearly personal in nature, and the remaining
docunents were not organized to facilitate review. After

approxi mately 4 hours, respondent's counsel offered petitioners

2At the calendar call on Sept. 8, 1998, petitioner notified
the Court of his new address.



"a nui sance settlenment” and informed petitioner that he could
call himat any time up to 11 p.m if petitioners decided to
accept the offer. Petitioners did not respond to the offer.

Petitioner Clara S. Fajardo did not appear at any tinme
during the trial session, nor did she respond to respondent's
counsel's repeated attenpts by letter and tel ephone to contact
her concerning this case.

Di scussi on

Rul e 121(a) authorizes either party to nove for a sumary
judgnent in the noving party's favor upon all or any part of the
| egal issues in controversy. Rule 121(b) requires that the
opposing party file a witten response within such period as the
Court may direct and provides that a decision in favor of the
nmoving party shall be rendered "if the pleadings, answers to
interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law." See al so

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cr. 1994); Naftel v. Conm ssioner, 85 T.C 527,

529 (1985).
The noving party bears the burden of show ng that no genuine
i ssue exists as to any material fact and that he is entitled to

judgnent on the substantive issues as a matter of |law. See
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Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986) (interpreting

Fed. R Cv. P. 56 on which Rule 121 was nodel ed); Espinoza v.

Commi ssioner, 78 T.C. 412, 416 (1982). Wth respect to issues on

whi ch the nonnoving party bears the burden of proof at trial, the
party nmoving for summary judgnment may satisfy his burden "by
"showing' --that is, pointing out to the * * * [trial] court--that
there is an absence of evidence to support the nonnoving party's

case." Celotex Corp. v. Catrett, supra at 325. 1n deciding

whet her to grant summary judgnment, we view the facts and the
i nferences drawn fromthemin the |light nost favorable to the

nonnovi ng party. See Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 255 (1986); Dahlstromyv. Comm ssioner, 85 T.C 812, 821

(1985); Jacklin v. Conm ssioner, 79 T.C. 340, 344 (1982).

On this record, we nust grant respondent's notion for
summary judgnent. Respondent's notion is grounded upon a
conplete | ack of evidence in the record regarding the factual
i ssues raised by the petition and on concessi ons deened admtted
under Rule 90.%® As the parties with the burden of proof at
trial, see Rule 142(a), petitioners could not defend agai nst

respondent's notion for summary judgnent by silence; they had an

3Si x out of the seven requests for adm ssions were requests
for concessions of legal liability. Wether such requests are
proper under Rule 90 is an issue we need not decide since the
record before us is sufficient to grant respondent’'s notion for
sumary judgnent without relying on the concessions.



obligation to respond i nposed both by Rule 121 and by Court

order. A notion for sunmary judgnent under Rule 121 requires the
nonnovi ng party to denonstrate, by affidavit, deposition, answers
to interrogatories, and adm ssions or other evidentiary materials
satisfying the requirenents of Rule 121, that there is a genuine

i ssue of material fact for trial. See Celotex Corp. v. Catrett,

supra at 324. Petitioners have failed to do so.

In Celotex Corp. the Suprenme Court exam ned the burden

i nposed on a party noving for summary judgnent under rule 56 of
the Federal Rules of G vil Procedure with respect to issues on
whi ch the nonnoving party had the burden of proof at trial. The
case involved an asbestos action in which one of the corporate
defendants had filed a notion for sunmary judgnent w thout
attaching affidavits or other simlar material negating the
plaintiff's clains. The District Court granted the notion for
summary judgnent because there was no showi ng that the
plaintiff's deceased husband was exposed to the defendant's
product within the period of limtations. The plaintiff
appeal ed, and the Court of Appeals for the District of Colunbia
Crcuit reversed, holding that the notion for summary judgnment
was defective because the noving party did not present any

evi dence to support its notion.
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The Supreme Court granted certiorari and reversed, hol ding
that the plain |anguage of rule 56 of the Federal Rules of Cvil
Procedure conpelled the result:

Under Rule 56(c), summary judgnent is proper 'if the

pl eadi ngs, depositions, answers to interrogatories,

and adm ssions on file, together wwth the affidavits,

if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to
a judgnment as a matter of law.' In our view, the plain
| anguage of Rule 56(c) mandates the entry of summary
judgnment, after adequate tine for discovery and upon
nmotion, against a party who fails to nake a show ng
sufficient to establish the existence of an el enent
essential to that party's case, and on which that party
will bear the burden of proof at trial. 1In such a
situation, there can be 'no genuine issue as to any
material fact,' since a conplete failure of proof
concerning an essential elenent of the nonnoving party's
case necessarily renders all other facts immuaterial. The
moving party is 'entitled to a judgnent as a matter

of |aw because the nonnoving party has failed to nmake
a sufficient show ng on an essential elenent of her

case with respect to which she has the burden of proof.

* * %

Celotex Corp. v. Catrett, supra at 322-323.

Rul e 121(b) and rule 56(c) of the Federal Rules of Cvil
Procedure inpose identical standards using virtually identical

| anguage. The Suprene Court's decision in Celotex Corp. V.

Catrett, supra, confirnms that we may enter a summary judgnent in

favor of the noving party where the nonnoving party has the
burden of proof at trial and fails to respond to a summary

j udgnment notion as required by Rule 121.
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For the reasons stated and to reflect the foregoing,

An appropriate order wll

be issued, and decision will be

entered for respondent.




